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Tema 1. OBIIIASl XAPAKTEPMCTHUKA TPABOBOY CUCTEMbI YKPAUHEI

Ymo6bl cmpaHa M02.41a Hcumb, HYHCHO, Ymobbl Hcuau npasd.
Adam Muykesuu

TEMA 1. ObIIIAAd XAPAKTEPUCTHUKA
s [TPABOBOVM CUCTEMbI YKPAUHEI

1.1. TloHsATHe NpaBa, NPAaBOBOM CHUCTEMBI U €€ CTPYKTypa

1.2. CucteMma nmpaBa U ee 3JIeMEeHThI

1.3. HctouHukKHU (PopMbl) npaBa 1 061IMe IPUHIMIBI UX MPHUMEeHEeHMS.
CucTeMa HOPMAaTHBHO-NIPAaBOBLIX AKTOB (3aKOHOAaTeJ/IbCTBA)
YKpauHBhl.

Llesb uzyueHus1 daHHOU membl:

1. Copmuposams npedcmassieHue o npasosoll cucmeme YkpauHsl U oxapakmepu-
308amb ee gaxcHeliuiue 31eMeHMbl; onpedeaums NOHsIMuUe CUCmeMbl npasd u ee
cmpykmypy; damb Yemkoe npedcmass/ieHue 06 UCMOYHUKAX Npasd YKpauHbl, 8
yacmHocmu - 06 UCMOYHUKAX NPednpuUHUMameabCcko2o npasa U obujue ocHo8bl
UX npuMeHeHus; onpedeaums 0CO6eHHOCMU MeHcAYHAPOOHbIX 02080P08 KAK UC-
MOYHUKO8 Npasa U UX COOMHOWEHUE C HAYUOHAAbHbIM 3AKOHOOAmenbCmeoMm
YkpauHbel;, ycmaHosums posb cyde6HOU npakmuku 8 npednpuHuMamenbCkom
npase.

2. Jlamb noHUMaHue npaKkmu4eckozo 3Ha4eHusl 3HAHULl 0 Npagosoli cucmeme U pas-
8UMb HABLIKU NPUMEHSAMb IMU 3HAHUSL 0151 peweHUsl KOHKPemHbuIX npakmuye-
CKUX 80npOCO8.

1.1. MOHATHUE MPABA IPABOBOM CUCTEMbBI U EE
CTPYKTYPA

IIpaBo mnpejcraB/isgeT c060H cucTeMy 06LIe065A3aTe/IbHBIX (POPMaAJTbHO
omnpeje/;IeHHbIX MpPaBWI MOBeAeHUA, NMPABOBbIX HOPM, CAaHKIMOHHPOBAHHBIX,
o6ecrne4eHHbIX U 0XpPaHsSIeMbIX rOCyAapCTBOM.

[IpusHakamMy npaBa sIBJASIOTCA:

— HOPMaTUBHOCTD (IIPaBO COCTOUT U3 HOPM, OGLIUX NPaBUJI);

- dopmMasbHas onpezieIeHHOCTD IpaBa (IIpaBOBble HOPMbI TOYHBI, a UX COZEP-
»KaHHe 3aKpeIIsieTCs B BU/ie 3aKOHA UJIM MHOTO0 HOPMAaTHBHO-IIPABOBOI'0 aKTa);

- BCeOGUIHOCTb (eIUHBIN /11 BCEX CYG'HEKTOB MpaBa MOPSAOK PEryIUPOBaHUS
0011eCTBEHHBIX OTHOIIEHUH);

- 00111e06513aTeJIbHOCTb (pacnpoCcTpaHseTcsl Ha BCeX YYaCTHUKOB MPaBOOTHO-
HIeHUH U ABJISIETCS 00513aTe/IbHbIM JIJIs1 BHITOJTHEHUS );

- CHCTEMHOCTb (HOpPMBI IpaBa TECHO CBSI3aHbl MEX/y CO0OM, JNEeHCTBYIOT B
eIMHCTBE, U3 HUX COCTOST UHCTUTYThI, IOAOTPACIH, OTPAC/IH IIpaBa);
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- 00ecre4eHHOCTh MPUHYAUTEJNbHONW CHUJION TocyzapcTBa (rocyapcTBO ycTa-
HaBJIMBAeT, 0GECNeYnBaeT U rapaHTUPYET BBIIIOJHEHHE HOPM IpaBa, UX HapylleHHe
BJIeYET 3a CO60M onpe/iesieHHbIE TPABOBbIE MOCJIE/ICTBUSA B BUJI€ OTBETCTBEHHOCTH ).

(DYHKIMU MpaBa - 3TO OCHOBHbIEe HANpaBJIEHUs €ro BO3JEeUCTBHUs Ha
ob1iecTBeHHble 0oTHOIIEeHUs. OCHOBHOU (QyHKIMEN NpaBa sBJASETCA pe-
2y/151MuBHasi, TOCKOJIbKY MPAaBO MPU3BAaHO PETyJUPOBATh OOIECTBEH-
Hble OTHOIIeHUs. [IpaBo BBHINMOJIHSAET TaKKe BOCIUTATEJbHYI0 U OXpa-
HUTEJbHYI0 QYHKI[UU.

O6sexkmugHoe Npaso u cy6seKmugHoe Npaso
[To cBOe# cyTH MpaBo JIeJIUTCS Ha 06'beKTUBHOE NMPABO U CY6'beKTUBHOE MPABO.

06seKkmugHoe Npaeso — 3TO NMPaBo, KOTOPOe JeHCTBYET B rOCyAapCTBE
KaK 06111asi 00'beKTUBHAs 3aKOHOMEPHOCTb HEO6XOJAUMOCTU PETYIUPO-
BaHHUs OOIIeCTBEHHBIX OTHOIIEHUH JIOAeH. Imo cucmema obujeobs3a-
meJibHblX, POPMAALHO OnpedeseHHbIX HOPM, 0b6echedeHHbIX eocydap-
CMBOM U CAyHCAWUX Kpumepuem npagomepHozo (pa3peuwleHHo20) U He-
npagoMepHo20 (3anpeujeHHo20) nosedeHUsl AUYd, HA OCHOBe KOMOPO20
onpedesasiemcsl Ha/U4Ue U/JAU omcymcmaue y Auyd opuduyecKkux npas u
o6s13aHHOoCcmell.

Cy6seKkmueHoe npaso - 3TO 3aKpellJIeHHble NPaBOM onpedesieHHble
ropududeckue 803MONCHOCMU Juyd. ITO NMPaBO HAa CBOE HOPUAUYECKU
BO3MOXKHOE MOBEJIEHHE, TPABO Ha obGpallleHHe K rocyIapCTBY 3a 3allU-
TOU CBOUX IOPUUYECKHUX BO3MOMXKHOCTEH.

IIpaBoBas cucTeMa - 3TO CUCTeMa BCeX IOPUANYECKUX ABJEHUH cylle-
CTBYIOLIMX B OIpeJieJIeHHOM T[OCyZAapCcTBe WJH TIpynine rocyAapCcTB
(nmpaBoBble HOPMBI, TPaBOBble IMPUHLUIIBLI, TPABOCO3HAHME, 3aKOHO/ -
TeJbCTBO, IPABOOTHOILIEHU, IPaBOBasA Ky/JAbTypa, COCTOSIHHE 3aKOHHO-
CTH, IPABONOPALOK U TOMY NOA06HOE).

CTpyKTypa nNpaBOBO# CHCTEMbI — COCTOUT U3 Pa3HOO6GPA3HBIX MPABO-
BBIX aKTOB, JIeTeJbHOCTH MPAaBOTBOPYECKUX CYOBHEKTOB, PA3JIUYHBIX
BU/JIOB U MPOSIBJIEHUH MPABOCO3HAHMS, COCTOSIHUS 3aKOHHOCTH U Tpa-
BOMNOPSAKA.

Bupasl (rpynnbl) npaBoBbIx cucteM (Cxema Ne 1):

AHr/10CaKCOHCKas (QaHI/I0-aMepUKaHCKas): OCHOBHOW HMCTOYHHUK IpaBa - Cy-
ne6HbId nipenesieHT (Benuko6puTtanus, CIIA, KaHaia) npaBo He UMeeT 4YeTKOTO Jie-
JIeHUsI Ha YaCTHOe U NyOJINYHOE;

PomMaHo-repMaHcKasa (KOHTHMHEHTaJ/ibHasl): OCHOBHOW WCTOYHHK IpaBa -
HOpMaTUBHO-TIpaBoBoM akT (PpaHius, [epmanus, UTanus, YkpauHa). OcHoBa — pUM-
ckoe npaBo. OcyliecTBsIeTCs Ae/leHUe paBa Ha YacTHOe U My6JINYHOE.

Mycy/sbMaHCKasg (peJIMTMO3HO-OOILMHHASA): pPEryJsTOpoM O00IeCTBEHHbIX
OTHOLIEHUH SIBJISIOTCS PEJUTHO3Hble KOHLENUU, TPagULUK, 06bl4yal, KOTOpble He
IuddepeHIUPYIOTCS ¢ COGCTBEHHO NMPAaBOBbIMU HOpMaMu. MycysibMaHCKasi paBoBast
CUCTeMa OCHOBaHAa Ha 06'beJMHEHUM YYeHUH McC/1aMa C HOpMaTUBHO-NPABOBLIMU aK-
tamu (MUpan, Upak).

Mexay TeM, CylleCcTBYIOT TaKXe CMellaHHble NMpPaBOBble MOJCUCTEMbl: HANpU-
Mep, CKaH/JMHABCKasl, JaTUHOAMepUKaHCKas U SINOHCKasl 00'beJUHSIOT IPU3HAKHU PO-
MaHO-TepPMaHCKOM U aHIJIOCAKCOHCKOU NMPaBOBbIX CUCTEM.
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Tema 1. OBIIIASl XAPAKTEPMCTHUKA TPABOBOY CUCTEMbI YKPAUHEI

Ily6auuHoe u wacmHoe npaso.

B cucteme npaBa YKpauHbl MOXXHO BBIJ€JUTb [IBA OCHOBHBIX COCTaBJISIOLIUX
3JleMeHTa - MpaBo MyGJMYHOE M MPaBO YacTHOe. BriepBble Takoe pasjeseHue mpasa
6bL710 nIpeasiokeHo B [lpeBHeM PuMe ropuctom YabnuaHoM. [1y6aMYHBIM IPAaBOM YJib-
MIMaH CYMUTAJ BCe TO, YTO KaCaeTCsl UHTEPEeCOB roCyAapCTBa, YaCTHBIM- TO, UYTO CJIYXKUT
noJib3e (MHTepecaMm) 4YaCTHOIO JIMLIA.

PazfiesieHre Ha MyGJMYHOE U YaCTHOE NPABO aKTYaJbHO U AJI1 COBPEeMeHHOH
npaBoBOM cucTeMbl YkpauHbl. Hanpumep, Kojekc aMUHUCTPATUBHOTO CyAOIpPOM3-
BOJICTBA YKpauHbl COAEPKUT NOHATHUSA Ny6JUYHO-NIPABOBOTO CIOPA, B IpeIprHUMa-
TEJbCKOM IpaBe TOBOPAT O NYyGJUYHO-NPABOBOM pETYJUPOBAHUU MpeANpUHHUMA-
TeJIbCKOH AesATeJbHOCTH U T.A. [IpaBoBOU HayKol cPOpMyJIHUpPOBaHbI TaKUE OCHOBHbIE
KpUTEPUHU pa3rpaHUYeHusl NyOJUYHOr0 U YaCTHOIO MpaBa:

1. CopepxaHue OTHOLIEHUH

» Ily6m4HOe MpaBo perjlaMeHTHUPYeT OpraHU3al1Io U 1esiTeJIbHOCTb OPraHOB
ny6JIMYHOM BJIACTU U UX OTHOIIEHHUS C YaCTHBIMU JINLIAMH;

» YacTHoe mpaBO peryJupyeT OTHOIIEHHS MeXAY YacTHbIMU JuLaMu (pusu-
YeCKUMU U PUJUYECKUMHU) U UX 06'beJUHEHHUSMU.

2. KoHeuyHas 1esib IpaBOBOIO PeryJIMPOBaHUA

» llesbio Ny6JMYHOIO NpaBa ABJAAETCS Y/ 0BJeTBOPEHHE 001Eero HHTepeca;
» YacTHOe MpaBO OPUEHTUPOBAHO HA MHAUBUAYAJbHbIE, YACTHbIE HHTEPECHI.

3. XapakTep npaBOBOTr0 PETyJIUPOBAHUS

» B nyGsn4yHOM IIpaBe 4Yallle BCEro HMMIEPATHBHOE (Mpeo6saJaloT HMMIlepa-
TUBHbIE HOPMBI);
» B 4acTHOM - AUCNO3UTUBHOE (Pe06Iaial0T JUCIO3UTHBHBIE HOPMBI).

4. [To3u1uu cy6’beKTOB OTHOIIIEHHUH

» Cy0'beKT my6JMYHOrOo MpaBa 06/aZlaeT mpeporaTuBaMu Nyo6JnYHON BJIACTH
(oTHOILIEHHUSI KOHTPOJISA-IOAYUHEHHS);
» CyObeKTbI YaCTHOTO NTPaBa HAXOAATCS B PABHOM MOJIOXKEHHUU.

1.2. CACTEMA ITPABA 1 EE 3JIEMEHTbBI

CucreMa mpaBa - 3TO BHYTPEHHsIS CTPYKTypa IpaBa KOHKPETHOTO roc-
YAApCTBa, KOTOpasi oNpefie/iieTcsl XapakTepoM OO6LIeCTBEHHBIX OTHO-
UIEHU N, KOTOpbIe PETYJIUPYIOTCS IPAaBOM, a TAKXKe IPAaBOBOM CUCTEMOM.

CTpyKTypa cucteMsl npagBa:

1. IIpaBoBas HOpMa;

2. UHCTUTYTHI IpaBa;

3. Ilodompacau npasa;

4. OTpacau npaBa.

[lepsuyHbIM 31eMEHMOM CUCMEMbL NPABA s18.151emcsl Hopma npasasi. Hopmul npa-
80 06eJUHAOMCS 8 UHCMUMYMbl NPA8A U 8x00s1m 8 onpedeneHHY0 hodompacas U om-
pac/s npasa.
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IIpaBoBasA HopMa - 3TO0 QOpMasIbHO OIpeJieJIeHHOe 00s13aTesbHOe
IpaBUJIO MOBEJIEHUS], KOTOPOE MMeeT OOLIMI XapaKTep, yCTaHABIUBA-
€TCA WM CAaHKIIMOHUPYETCS TOCYAapCTBOM C IieJibl0 PeryJupoBaHUs
O6ILIECTBEHHOTO OTHOLIEHUS W 06eCHeYrBaeTCs TOCyJapCTBEHHBIM
HPUHYXJEHUEM.

Hopma mpaBa uMeeT cBOW0 CTPYKTYpy (BHYTpeHHIOIO GOpMy) U UMEET Tpex-
3BeHHbIH xapakTep (Cxema N2 2):

«EC/H ... - TO ... - HHAYE ... » U COCMOUM U3 2unome3bul, UCNO3UYUU U CAHKYUU.

. dJIeMeHTaMH TPaBOBON HOPMBI SIBJISTIOTCS:

» THUINOTe3a - 4acTb HOPMBI, I'Zle OTMEYATCS YCI0BHS, C HACTYILJIEHUEM KOTO-
PBIX IEUCTBYET JUCIO3ULUS;

» AUCMO3UIUA — YaCTb HOPMBI, I/ie OTMEYATCA NMpaBa U 00513aHHOCTHU CY6'b-
€KTOB, TO eCTh CaMO IPABUJIO TIOBEJEHHs], COIJIACHO KOTOPOMY JIOJDKHBI JIeHCTBOBATh
y4aCTHUKH TPAaBOOTHOILIEHNS;

> CaHKIMS - 4acTb HOPMBI, TJle OTMeYalTCs MepONpUSITHS IPUHYK/IeH!s B
c/y4asx, MpelyCMOTPEHHBIX AUCIO3UIUEN, TO €CTh HeBJIarONpUsTHBIE TOCAEACTBUS,
BO3HHUKAIOLIVE B pe3yJIbTaTe HapYIIeHHUs AUCTO3UIUN IPABOBO HOPMBIL.

Buibl HOpM IpaBa MOXHO BBIIEJISATD [0 PA3HBIM KpUTepUsaM (Cxema Ne 3):
1. 1o JedCTBUIO HA KPYT CyO'bEKTOB:

> obiue;

» crnenuyajbHbIE;

2. 1O cnocoby yCTaHOBJIEHUS AUCIO3ULUU HOPMBI:

» UMIIepaTUBHBIE;

» [WCIO3HUTUBHBIE.

O6wue HOpMbI — 5TO HOPMbI, KOTOpble JeUCTBYIOT Ha BCEX OJAHOUMEHHBIX
CcyO0'beKTOB (HampuMep, Ha Bce X035WCTBEHHbIE 0061ecTBa). [I[puMepoM 0611ieit HOPMBI
AaBJseTcd 4acTb 1 ctaTbu 114 I'paxAaHCKOTO KoZEeKca O TOM, YTO yYaCTHUKAaMH XO-
3sCTBEHHOr0 0611[ecTBa MOTYT ObITh pU3WYECKHe WU puaudeckue auna. Orpanu-
YeHUs] OTHOCUTEJIbHO yYacTUsl B X03s1MCTBEHHBIX 0011[eCTBAaX MOTYT ObITh yCTAHOBJIE-
HbI 3aKOHOM.

Cneyua/ibHble HOPMbI — 3TO HOPMBI, KOTOpPbIe PACIpPOCTPAHSIOT CBOe Jei-
CTBUE Ha ONpeJieJIeHHYI0 I'PYINy OJHOMMEHHBIX CYO'bEKTOB (HampuMep, TOJbKO Ha
aKIMOHEPHBIE 06IIeCTBa, UM TOJbKO Ha MOJIHbIE O0OLIECTBA U TaK Aasee). [I[pumepom
CrelnaJbHONW HOPMBI SIBJISETCS CTaTbsl 66 3akoHa YkpauHbl "O X03MCTBEHHBIX 06-
mecTBax', 4acTh 1 cratbu 124 paxkaHCKOTO KOJieKCa, KOTOpble MpeyCcMaTPUBAIOT,
YTO BCe YYAaCTHUKU MOJHOTO 0611lecTBa HECYT COJIUAAPHYI0 OTBETCTBEHHOCTD 10 00651-
3aTesIbCTBAM O6IIeCTBA BCEM CBOMM MMYILECTBOM.

B cayuae koaausuu mexncdy HOpMoli o6ujeti u Hopmoli cneyua/ibHOll 8ce2da
npumensiemcsi cneyua/ibHast HOpmada.

HmnepamueHble HOpMbI - 3TO NIPaBOBble HOPMBI, AUCIO3ULIUSA KOTOPBIX $op-
MYJINPYETCS OPTaHOM rOCyZapCcTBa. OTH HOPMBI HE NMO3BOJISIIOT OTKJIOHATHCS OT YCTa-
HOBJIEHHOI'0 B HUX NpaBuWJia NOBeJEHHUs, OT UCUEPIbIBAIOILET0 NepeyHs NpaB U 065-
3aHHOCTEN Cy6beKTOB. [ pyruMu cJI0BaMH, UMNepamugHble HOpMbl NPSIMO YKA3bI8AOM
npasu/a nogedeHus.

[[puMepoM UMNEpaTUBHON HOPMbI SIBJsSIeTCS YacThb 3 cTaTbu 614 'paxkgaHcko-
ro KoJieKca, KoTopasl yCTaHaBJUBaeT, YTO CZAeJIKa, OTMeHs0las Ui OrpaHUYMBalO-
Iasi OTBETCTBEHHOCTh 33 YMBIILJIEHHOE HapylleHHe 00653aTesbCTBa, ABJSETCS HHU-
YTOXKHOM.





